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1.  THE CHOICE OF RESIDENTIAL OR COMMERCIAL PROPERTY INVESTMENT
 Fundamental Differences:

1. Residential property is not commonly bought for its rental return in relation to purchase price (“Yield”) It is bought as a long term investment with a view to capital gains. Pricing is reflective of and set by the broader housing market.

2. Commercial property is traditionally sold on the basis of Yield. 

Example A : a commercial property in good condition with a  nationally recognized Tenant company on a long lease with 6 years left to run deriving a net  rental of  $100,000 may sell for $1.3 million =  a Yield of 7.69% per annum. That is the rate of return the purchasing  investor gets on the property. 
Example B: a commercial property of equivalent size in untidy condition with a small private company as a tenant and 2 years left to run on the lease deriving a net rental of $100,000 may sell for $950,000 = a  Yield of 10.52%  per annum. 

Thus Yield commonly reflects risk. Yield may not be so important in setting price where there is an opportunity to further develop the property e g by building more on the land to increase rental returns. 

2. COMMERCIAL LEASES
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Commercial leases differ from residential tenancy agreements or residential leases. Main points of difference:

1. Commercial leases are much more detailed and usually prepared by the landlord’s lawyer in consultation with the landlord client.

2. Most commercial leases are commonly called “Net leases” meaning that the Tenant pays for everything in the way of outgoings e.g.  rates, insurance, body corporate levy (if applicable), minor repairs to the roof , repair of broken glass and painting of the premises when required. Thus the landlord gets to keep the rental and does not have to pay outgoings from it.

3. Most commercial lease rentals are expressed as being plus GST and the Tenant pays GST on the rent and the landlord accounts for the GST collected to IRD, less any permitted GST offset expenses incurred in providing the premises to the tenant.

4. Most commercial leases have defined times for rent to be reviewed to current market rental. This is commonly every two years from commencement of the lease. Most commercial leases have what are called ratchet clauses in them that provide that rental on review can only ever increase, or stay the same and cannot drop.

5. Commercial leases commonly have rights of renewal built into them. For example a lease may have an initial lease term of 6 years and the tenant may have a right to renew for two further terms of four years each. The right to renew is the tenant’s right not the landlord’s. When the current lease term is over the tenant can elect to walk away from the premises and vacate. 
6. Where a Tenant is a company and not a company listed on the stock exchange then it is common for the tenant company’s obligations in the lease to be guaranteed by the Directors of the tenant company. If the tenant company fails then the  landlord can pursue the guarantors for rental and other costs of default.

3. PROPORTIONATE OWNERSHIP OF COMMERCIAL PROPERTY 
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In recent times there has been a lot more property being publicly advertised for sale to investors to purchase under proportionate ownership schemes. These have been popular as property investors see these schemes as a way to get into a valuable commercial property investment without having to put up large amounts of money. 

Main features of proportionate ownership schemes:

1.  Each investor gets a separate certificate of title in the property that they alone own. Example: If there are 25 investors each putting in the same amount then each investor gets a 1/25th proportionate share title.

2. Each proportionate share title belongs exclusively to the named registered proprietor on the title. That title can be sold and is a willable asset of the owner, just like other land titles.  Individuals, family trusts and investment companies can own proportionate titles. 
3.  Each investor in the scheme gets a proportion of the net income coming off the property under a commercial lease. It is common for proportionally owned property to be professionally managed by a property manager who is paid for their efforts.  

4. Each investor in the scheme has to sign a detailed agreement with the Promoters of the investment opportunity binding themselves to common rules that will affect every investor.

 Examples: Such rules may commonly prevent an individual owner mortgaging their proportionate title as collateral security for other investments or business.  They will also usually be accompanied by a detailed management agreement with a professional property manager.  They control how a proportionate title share is sold. For example they require a selling investor to first offer their share to the other investors before sale to members of the public. They may prevent individual owners from dealing with the tenant and require that to be done by the professional property manager. They will also provide how decisions of the owners are to be made and when and how meetings are to be held.
5. The law governing proportionate title ownership schemes is the Securities Act 1978 ( Real Property Proportionate Ownership Scheme) Exemption Notice 2002.  It requires every scheme promoter to give intending investors what is called an Offerors statement. The Offeror’s statement is a detailed document explaining how the scheme works to investors and has to contain certain minimum information for investors.

6. Each owner of a proportionate title has to return the net income they receive from the investment in their own tax return. 

7. It is possible for proportionate ownership scheme investors as a group to borrow part of the money needed to complete purchase of a commercial property. This will likely result in a mortgage being taken by the lender over each proportionate title.   
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